3o CoSeTe Es
ay, January 23, 1943

An Address

~by

WENDELL BERGE

Assistant Attorney General of the United States

s

Prepared for Delivgry at the
Annual Meeting of the -

-

N
t

Chicago Civil Liberties Committee

Grand Ballro@m

JHotel:Sherman

Chicago, Illinois

Saturday, January 23, 1943




4

the world of today.:. The nature of the CrlSlS, however, is not generell’

o

,understood. It is commonly mlsconcelved to arise from the fact that durlng

.eople. But such is not the real source of the crisis. So 1ong as .

ve executlve branch of government as nece531ty requires. But. whlle thls

vernment; It arises from the threat to our 01v1llzatlon that is 1nherent

So I emphasize at the outset that we who believe deeply in the Blll of
- Rights must not be deflected by false issues from our greatest usefulness to

i

“the cause. We must see to it that after we wln the war we establlsh a Ner
‘peace which will assure order and freedom to the common man throughout the
world., Without such a peace there can be no security for civil liberties

here or elsewhere. Therefore, we who are interested in furthering and pro-

‘1.tect1nv c1v11 liberties must concentrate on the larger issues. As David




of Transition st

I\Iothlnrr will brlnw totalitarian. dlctatorshlp R
more- quickly .than to see it .where it does:not
e‘;:Lst and to; use this fantasy .as an-excuse for=
avoiding respons:.blllty for action which seeks
to vindicate democracy -and to remove: the roots
of fascism... X

I do not mean to sa'y: that organlzatlons 11ke your own. should not

be on bhe alert to check par’olcular abuses of power when they occur. I

the facb that theJ oceur mus‘o not be mls:Lnterpreted as ev1dence t.ha'b c_

llbertles rfenerally are in danver. Rather the fact. tha'b you are perm,

‘factlvely o work agalns’o the abuses 1s po’cen’o endence t.hat 01vil hbez

.ﬂare very much allve and that democracy here 1s st:Lll actlvely functlom

In call:.ng the vovermnent to accohnt frOm t:une to tlme, you and. other

;,furnlsh proof 'l:hat our v:L’cal freedoms in ’ch:x.s count:c“f are. fundamentall‘

% moalred by the Wara: If :Lt yvere otherw1se, you would not be i‘unctlon.

'aso an orffa.m.zatlon, and we would not be meetlng toda j._ _A.nd s0. I repea

ClVll 1:Lber'b1es are Ia.c:Lng a CI‘ILSlS 3 but 1’0 s’oems not from any present

= invasions of our rl,_,hts at home, but from the world-w:Lde menace whlch!

A must conquer 1i‘ we are to remaln free. ¥ NS

LR
.

That thls is true w:.l']. become clearer upon a br:Lef rev:x.eﬂ of wh

year of war has cost us in terms- of 01v11 11bert1es. Before Pearl Har

dire predlctlons were nade as to what would be the effect upon our che'.

T

llber’w_es of 1pvolvement in war. I’o was sald tha’o the government woul

over and operate all mdustry. The r:.ghts of 1abor would be forgotten

speech and free press would vam.sh. Our mental processes nwould be whl

_/ Reprinted from PUBLIC POLICY, vol. iii, 1942 (Publlshed by & 'bhe o
School of Public Achninistra’o:.on, ‘Harvard Unlversn.'by, \Camb




and pounded into a rlgld mould by official prOpaganda. Trlal by Jury and

he writ of haoeas corpus would be supplanted by stern military rule. It>r
‘ﬁas even asserted and I believe it formed the basis for an editorial in -
cone of our leadlng newspaper chalns, that the elections of 1940 wouldube
-the last to bo held in this country if we "permitted our leaders to drag
;ué into the imperialistic conflicts of Europe." |

Such false ideas as these were honestly held by a large number of.

'pe0p1e¢ ABut now, after more than a year of war, we may- take stock of'ouri’

3

“First of all, it has been subjected’torceftain rules of cenéofﬁip'

Our domestic censorship is on an entlrely voluntary ba51s. The neWSpapers,

&x




T freedom of speech,and of the press.: s
That such 1nfr1nganaﬂshave not occurrgd 1s, it seems to me,

;:patently obv1ous fact. "~ The OfflC° n? Censorshlp, the Offlce of Wa

':icrltlclzed from tlme to time on varlous grounds. In v1rtually-every

i

;lthls crltlclsm has been due to the w+thhold1ng of mllltary 1nformatlon

- fact whlch puts these aven01es in the uncomfortable p051t10n of beln

ivusually, to publicly explain or defend their,actions without revealing i
i'vefy>facts they are endeavorigg‘to'conceglﬁfrom the edamy. It has not ¥
Lcr1t1c1sm of the exlstence of censorshlp 1tself or of the broad po

vunder whlch 1t 1s being appliede Of course, censorshlp of” any sort i

'unfamlllar tool for the government of the Unlted Stateu to utilize,

“C

xﬁas 1nev1tab1e that there would be some uncertalntJ in thp iﬁitiélJApﬁ&~
tion Qf-censorship practices, But 1t certalnly cannot be séfiouél}
1;tended ‘that the appllcatlon of censor§£10 durlng the first Jear of war
h-ln any 81an1flcant sense unduly interfered with the freedom of the pre
Another wartlme 1u11tanlon on freedom of sneech is the appllca
;of the laws relatlng tO'gtethﬂ. t The line between sedltlous utteranc
-and;legitimate criticisn is often a difficult one to draw, The clear‘an
.pfesent danger doctrine énunciafed by'Thﬁ'dusticé Holmesg/ has ffeqﬁen

been quoted. as constituting the criterion for sedition prosecutions.

»Stateqent of policy or general objective it is still valid., As a gui.

-—

determination of action in specific cases, it falls short.

2/ 'Sée Schenck v.,Uﬁi@ed States, 249 U.Ss 47 (1917).
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le “are flvhtlng a war in which propaganda.is one of the: weapons- a.

o
A

war in which the civilian population is engaged in-almost as :mportant a o : -+

sense a8 the'mllltary and naval forces. It would be quite unrealistic to - ,i_f,' v

i

gay that ubtterances and writings cannot directly interfere with the prosecu-

N

tion of - the war unless they spec:.flcally counsel :Lnsubordlnatlon, dlSlO yalty,

mutiny or refusal of duty by the amed forces, and unless they are spoken or

wr:.tten under condl‘blons that make them amount to an immediate 1nc:1’oement

-

to actions When concerned with waiting for a danger to.become clear and
present ~the: test may enforce the rlsk of mee‘olnfr it too la.te. . |

On the other hand, we must, of course, be careful not to adont such
;;fbroad rule ‘that persons will be prosecuted for bona fide criticism’ of war
methods and ébJect;Lves merely upon a superficial showing that the words
gi) n or wrl‘bten ‘may have had some remote téndency ‘o dlscouraf“e c:LVlllén :
B Quite apart from technicai considerations, it must be obvious to S
iptelliger;’o ‘persons that during war there are some types of utterance di- -
;fé;c’oecl,aga,inst the prosecution of the war which -i‘ightih‘é people wi?Ll not s
pemit to be said. The _sedition statutes» represent thezlle.g:lslative ‘éxpr-éssimi ’
of the popular will that some curtailment of obstr‘ucti.onis’c; utterances shail a
‘occur in wartima; The statute is very loose and general in its terms.
Admittedly, through irresponsible prosecution policy it couid be abusr‘ed.‘“

I submit, however, that during the present war. theé use of ‘the sedi— g
tion laws has not-been abused. I do not mean to claim that no mistakes have ’
been made, But. as one .of those charged with the respbnsibili*by for er;forcinfg ~ 3

@hése laws, T can sincerely tell you that we have made,_an_nhoines"c. effort only

-4 555



_éé%ions should be dééﬁed'éédifious. As Vice President’ Wa]lace has ur

AT

guarantees are 1noperat1ve in time of war, that hysteria prevails and




ihe floor of Condress the sealtlous consplracy case now awaltlng trlal 1n j

.

the Dlstrlct Court for the Dlsnrlct of Colum01a.

*

In thls partlcular case, wn1ch has attracted nationwide 1nterest
jﬁdictments have beeh obtained before two different grand jurlesaafter-’”
uanj:months of 1nqu1ry; - The avenues are open tnrnugh approéfiate prodeedf‘
‘gs in court to raise every'p0551b1e obJectlon 0 the valldlty of these -
dlctments, ‘to questlon the theory on whlch they are founaed, or to i
dhellenge the subsbantlal character of the government's ev1dence. And yet

otw1thstand1ng, ‘numerous char”es have already been made publlcly, in ad-'

,vance of trlal that the gOVernment QoeS not have a case.

llntelligent and understanding people toward these problemsS. ThlS edltorlal

Foai i -2
N Tt will be for the historian to say how true and
genuine the American democracy proved itself to be in
a period of a great national crisis,

% % % Will he say that in a period of great peril
- the. American people, reflecting the attitude of the de-
partment of justice, conducted themselves with admirable
- restraint, frequently in the face of great 1rr1tab10n
and provocatlon?




Up unt:Ll now, at 1east the answers ‘Seem ’oo be;
clea.r and simple.. -~ Where prosecutn.on was deserved >

AL

prosecution was had. % 3% ¥ . e,

This Freedom from hysteria, from hot-headedness,
and from mob psychology that so frequently results in.
a cruel injustice to 1nd1v1duals or to racial groups’
ig majestically impressive. It is a different ex—
perience. than that had in hundreds of Anerlcan com-

_'munltles during World War I.

“As for religious freedom, I suppose that its comtinuance su

thls problem is not peculiar to the war and is not to my’m;nd pruna~

problem of 1nterference with freedom of religion. It is more a quest

\

publlc places for meetlngs, dlstrlbutlon of handbllls, etc. . Moreov:

i prosebution of a local police officer who had personally participated

flag salute requlrements. The Court in an oplnlon by Ju ze John" Je.




‘relln:x.ous freedom when enforced a,galnst school chlldren having rellfflous" et

omr.Lctlons aga:mst such ceremonles. This decision wi.].'l. be rev.Lewed by the

Supremne Court, but the remarkable fact is that sn‘ch a decision is handed_

down at all in this country in time of war. It is inconceivable. that such

a decision could be made in a country heading for totalitarianism and

bOll't‘ on of civil rlghts.

In what other spheres haVe our accustomed 11bert1es been affecte\d‘ by

s the war? Cons1der freedom of movement. The draftl, manpower con’orols and .'j;j 7

§%the regulatlons regarding alien enemies unquestionably have hampered the

Ai‘f American Vpeople in their freedom of movement and in the exercise of. thelr,,‘
“ E-tradltlonal right to come and go as they pleases

There is also our freedom of action as consumers which has been
Ty ma’oerla]ly altered. We can no longer drive up to a gasollne statlon
.wnd order the attendant to "fill ‘'er up ," and drive off for a vacatlon 1n
"_:bhe country. We cannot buy as nuch coffee or bubter or canned goods as we :
would like to engoy. ‘We have to f.ull out questlonna.lres in order to pro— :

cure such necessities of life as fuel oil.

Again, there are restrictions on our freedom %s producers. - These

are best typified by the virtually forced convers_ion of industry to war

#e s
e

%

-

e, productlon, the withholding of raw materials and supplies, and the hoot of

orders and regulations promulgated by the War Production Boai"d the, Office

S of Price Administration and the Office of Defense Transooruatlon. Such

;-'-infringem_ents;on the rights of the businessmen two years ago would mosﬁ cer-

Aot S O Sy T A 7 P



”buy'war bonds.” Unnecessary travel and lavish entertalnlng colllde W1§h

. (

the sanctlonu of publlc oplnlou, which in such 1nstances are quite as

i: effectlve as the sanctlons of law,

~

Such are the casualtles among our civil llberules after a full

Ah of ware In general I do not see how we can have any cause for

B .

real complalnt. Our energles mLst be centered on the w1un1ng of the wan

/

,{ you people of Chlcago should be he 1@5@ to be,;eveﬁthet the'preee is

shackled when evidence to the COLtrary'mep ts your eye every morning oV
your oreekfasu c01?ee. -

~

" And I thlpk the same oboerveu on applles to the other rights I»ha

’fehumerated. We could scarcely huve becoue an effectlve foe in thlS/W

Ny e had not suffered the recuufntatlou of the draft, of manpower cont
ﬂln essentlal 1naustry of couverelon to war productlon, and of the ratlﬂﬂ

“of - raw materlals as well as Vltal consumer gooos. I thlnk that the

-




‘00d will(and:understandings_and,theﬁ they fealize that“theiflloss iei»;'

tgmporary,e” ;
Indeed, the American people 1ook cdnfideﬁily'toward,eh:efa‘oﬁieveﬁ ;»f
igreater freedom, of even wider eeceptance.of demooracy here'and\elSewhere’
in the world when peace returns, "Fof’tﬁe fighf'tozprotect and extend CiVilifé,
g; 1iberties on the positive side has gone on even dufing'the waf. :
Here are some'conspicuous examples that are worth citing;A
The E cecutive order of the President settiﬁg"up the Coﬁmiﬁtee on
Falr Employment Practices has done more to break down race barrlers in 1n-;
dustrial enployment than all the agitation of the previous decade._
The general handllnw of conSC¢entlous obJector cases Oj the. Selectlve
Service Admlnlstratlon and the courts has ev1dencea a degree of tolerance-
ifvhardly to be matched in any other nation at war. The OpDrOblUm of “slacker"
nd "draft dodger"_which,made miserable the lives of so many'sincere people
- in the last war is completely lacking tooay. | e

Mlnorltv persecutlons and mob v1olence arising from spy nunts and

- similar war-inspired motives have been almost totally lacking during thiswvj

i3y

. first year of»war.
Withiﬁ'ite‘own immediate sphere the Department of Justice has fought

1,_aggressiyely during the‘last twelve months for the preeerVatioo of‘consti—

tutional rights. » We have fought peonage and slavery in several 1mportant

» Prosecutionss,. he have counseled and adv1sea with State prosecutlnv offlcers_,

.- in many cases where Federal investigation has indicated that the states Have

ogex07u31ve Jurlsolctlon. . State officials and the local United Statee

Attornevs have been most cooperative and he1p¢ul in carrJlno out tnese

\

)Ollcles of the Department in local situations.




ballot. A far-reaching step was achieved in;the noW\Tamogs Classic

'secured 01v1l rlghta.

) And in what has always been one of the nost hopeless of all
crusades, the crusade against the barbarltles of lynch law,our persJ
efforts have at last yielded fruite Within the:past fortnighp.weﬁses
an indiétment by5a.£ede¥a1xgrand jury in a iynching‘case,kthe.firs 
indiétﬁent iﬁ forty years. Foﬁr:private citizens and a deputyAéhe

Jones Countv,

negro prlsoner held 1n the Jall at Laurel. ThlS case has. attracte;

application of the civil rights statutes which we have invoked can ¥

the assault of the familiar States! rights argument. If we are sustal

in many types ofllynching cases which heretofore have been‘closestQ
This federal lynching indictment, I think you will agree, is & milesto
Very great importance, and it has been reached in this year of wary ‘1943

You are familiar with the argument that we should bury our ide

of social reform for the duration of the war; that we cannot afford,




ract our attention from the main job of winning the war to more

ebulous projects. The same myopic vision is responsible for the argument

% é)ﬁnfor‘tably after the war and do it calmly and dispassionately. This, of

Let us keep clearly in mind +that human society does not possess
the rege_riérative qualities of the fabled phoenix which arose with new life
and plﬁnage from the ashes of its own destruction. When the havoc of war
ﬁaéées, man must laboriously fashion a new structure for living. In the
‘__pos’o—war world our civil liberties must be extended, they nust gain a

: 7 lar acceptance among all people not merely as abstractlons but as
id‘,uanu.c realitiess Civil liberties cannot develop in a society that denies :
%&Iﬁﬂ.l econom;c opportunity or equal justice before the law to a part of its
people. They cannot develop in a social system that combl;centl v accepts

inec'ua.llt y of opportunitys

" It surely must be clear that the future of civil liberties is in-

#”‘ﬁz?,ﬁgﬁfﬁr ‘V ;., l(— ‘h

eytrlcaolv tied up with the peace that follows mllltary v:Lctory. The
f;:;:'-saboiag-e of Woodrow Wilson's peace program after the last war has been the
;f"great tragedy of the 20th century. And yet the lines of those who would
,"?."throw the coming peace to our enemies are already forming., Even now we can
hear the rattle of their sabres as they prepare to cut the cordé of coopera~
-tlon between the United Nations after the war., They seek again what the

ki
“historian Frank H. Simonds called "peace without respons:Lblllty. W Their

(OVER)




-

. our 01v11 llbertles.;

-

" Surely we shall not let it come to passe” We‘shall build on

A e v .

ba51s for the c1v1l rlghts of the new world of tomorrow. We shall 8t

s ediad

et

- because of the war. The sacrlflce is not too burdensome.”ﬂ
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